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Back in June 2016, when John Oliver talked1 about the shabby practices going on in the financial 

planning industry in the United States, it was funny and not funny at the same time. For most of the 

viewers, it was an eye opener, and with a pinch of humour, John made a great show out of the hard 

facts.  

However, for retirement savers in the US, that episode of Last Week Tonight turned out to be a horror 

show. Getting to know that your financial advisers may not be legally obliged to act in a way that 

safeguards your interests was shocking indeed.  

Thankfully, the popularity of John’s show created immense pressure on the US Government to take 

concrete actions to fix the regulatory landscape regarding fiduciary standards for financial advisers over 

the last few months. 

What You Need to Know About Fiduciary Standards 

 

Prior to the US Department of Labor’s rule2 regarding the fiduciary standard of care, the financial 

planning industry in the US had to abide by3 an ancient law, in particular, the Investment Advisers Act of 

19404. 

Under the Investment Advisers Act of 1940, only Certified Financial Planners were required to follow the 

fiduciary standard of care, which is primarily regulated by the Securities and Exchange Commission 

(SEC). Nonetheless, there are several appropriate state authorities in the respective jurisdiction who 

implement this law.  

                                                           
1 https://www.youtube.com/watch?v=gvZSpET11ZY 
2 http://www.investmentnews.com/article/20160509/FEATURE/160509939/the-dol-fiduciary-rule-will-forever-
change-financial-advice-and-the 
3 http://financialplanningcoalition.com/issues/fiduciary-standard-of-care/ 
4 https://www.sec.gov/about/laws/iaa40.pdf 



On the other hand, broker-dealers, who also provide long-term retirement planning or any other types 

of investment advice to clients, both individuals and institutional clients including pension funds, non-

profit organizations, and corporations, are not subject to the fiduciary standard of care stated in the 

World War II-era law. 

Instead of being regulated by the Securities and Exchange Commission (SEC), these broker-dealers and 

other self-proclaimed “advisers” are governed by the Financial Industry Regulatory Authority (FINRA). 

Here, they only need to meet the suitability standard of care5 while offering their services to clients. 

The problem with the suitability standard of attention is that broker-dealers need only to provide 

advice, which they think is “suitable” for their clients. They were not required by law to put the best 

interest of the client ahead of the vested interest of the firm they represent.  

In reality, it meant that broker-dealers could suggest their clients invest in a fund or buy a financial 

product that would bring them more revenue in terms of commissions and fees, while there were 

alternative products that could make more money for their clients. In this situation, where there was an 

apparent conflict of interest that the US regulatory authorities had failed to address for decades. 

From next year, your financial advisers, broker-dealers, or any sales people working with you will still 

make money as commissions from any product you buy from them, but that aspect of the transaction 

will have to lose its focus. Instead, financial planners, or advisers of any kind, will primarily get paid for 

assisting you to choose the right products. Any income they generate by safeguarding your best interest 

would come as a by-product of their efforts. 

Although the new Department of Labor rule will mostly address the retirement savings industry, keep in 

mind that any after-tax savings6 you may have earmarked for retirement will not be covered by this law. 

Hence, your financial planner can still act in their own interest or that of the firm they are representing 

while dealing with your post-tax savings.  

                                                           
5 http://www.investopedia.com/articles/professionaleducation/11/suitability-fiduciary-standards.asp 
6 http://www.investmentnews.com/article/20160509/FEATURE/160509939/the-dol-fiduciary-rule-will-forever-
change-financial-advice-and-the 



Disclosure Requirements of the Rule Will Safeguard Retirees 

 

The Department of Labor rule has embedded certain disclosure requirements for financial advisers, 

which means they have to tell you exactly how their background, qualifications, and prior experience 

would help you. 

After April 2017, your financial adviser dealing with your retirement savings will have to let you sign a 

Best Interest Contract Exemption (BICE). According to the BICE, your financial adviser will be legally 

bound to disclose that they are going to act in your best interest. 

If you later find out that your financial adviser did not act in your best interest, you will have the legal 

grounds to sue them for breach of contract and get paid any lost profits! 

Moreover, they need to disclose and justify the actual fees they are charging based on the advice they 

are about to give you. Also, if there is any conflict of interest, your financial advisers will be bound by the 

BICE to disclose and explain those to you. 

The disclosure provisions of the Department of Labor rule are critical because it puts a psychological 

pressure on the entire retirement advice industry that if they do not get their act together to make 

significant changes to how they do business, clients now have the legal means to go to court. 

Importance of the Latest Department of Labor Directives 

 

According to a research report7 from Cerulli Associates, the latest Department of Labor rule mandates 

that all retirement advice from financial advisers, regardless of whether they are certified personal 

financial planners, consultants or even a sales representative from any broker-dealer, should reflect the 

best interest of the client. Cerulli Associates estimated that the impact of this Department of Labor 

ruling would have a direct effect on almost half of the funds that were likely to end up in retail IRA plans. 

As a result of this rule, more assets will remain in employer-sponsored DC plans, because financial 

advisers who count on the $7.3 trillion IRA market to survive, will have to focus on selling retail IRA plans 

to larger account holders. Smaller account holders hardly benefit from rolling their employer-sponsored 

401 (k) plan to individual IRAs. 
                                                           
7 https://cerulli.com/publications/us-evolution-of-the-retirement-investor-2016-regulation-and-investor-
addressability-P0003F0?utm_source=Press+Release+2016+-+ERI+2016+-
+Americas&utm_campaign=Press+Release+2016+-++ERI&utm_medium=email 



If you are still wondering why this is so, consider this rule of thumb for a moment. If you have a small 

balance in your 401 (k), it does not make much sense to invest that sum differently, because the 

additional fees will even out any potential gains. In contrast, if you are on the verge of retirement age 

and have a hefty sum sitting in your 401 (k) that you will likely access soon, considering various 

investment products that will generate higher income during your golden years may turn out to be a 

good deal for you. In this case, the significant amount of investment would be likely to generate 

sufficient returns to justify the additional fees. 

If you want to grasp the importance of the new Department of Labor rule, this is an important aspect of 

the conversation that you need to internalize.  

Before this Department of Labor ruling, your financial adviser, including stock brokers and salespeople, 

may have had the scope to give you financial advice that “they” thought was suitable or right for you. 

However, in reality, that advice may have been more beneficial to their bottom line.  

For example, if an equities broker advised you in the past to withdraw some funds from your 401 (k) to 

invest in the next hot penny stock, claiming the company to be the next Google or Facebook, they 

cannot do that going forward. This example may seem a bit exaggerated, but in reality, many financial 

planners often try to hard-sell a lot of products and services that could be illustrated by such an 

example. 

The good news is that once the Department of Labor rule is fully implemented by April 2017, your 

financial advisers will have no legal loophole to give you any advice that will go against your best 

interest. 

Political Implications of Implementing the Rule – It Will Not Be Easy! 

 

The Investment Advisers Act of 1940 is a decades-old law and it will take some time to implement the 

changes. The Department of Labor rule is expected to be implemented gradually over the years. In fact, 

most of the directives would not come into effect before 2018.  

Furthermore, there are political considerations that may hinder the implementation of the Department 

of Labor rule. Particularly, the conservatives in the US who believe that the role of government should 

be limited. Also, the retirement advice industry could collectively challenge the Department of Labor 

and the current administration in court, where an injunction could easily extend the deadline for 



implementing the rule. If we do end up in a situation where the judiciary intervenes, it would mean that 

the next administration would make the implementation of the rule. 

The Republican lawmakers in Congress have already taken initiatives8 to block the Department of Labor 

rule. The House Speaker Paul Ryan went as far as calling it the “Obamacare for financial planning.” 

As we are heading towards the US Presidential election in a few months, the outcome may also play a 

vital role in the implementation of this Department of Labor rule in terms of fiduciary standards. Right 

now, the vote against this rule would not stand as President Obama would not sign it or he may veto it. 

However, if the next President takes a party line, the Department of Labor rule may not see the day of 

light. 

The 401 (k) and the whole pre-tax retirement savings industry only exists because the US government 

has set up a monopoly on its own. Here, the government holds the fund till someone retires and if you 

make an early withdrawal, would be heavily penalized regarding paying extra tax.  

If employees want to take a personalized route to retirement, they often have to do so after paying tax, 

which has a substantial negative impact on how much they will end up with down the line. 

Conservatives say that by heavily regulating pre-tax savings for retirement, the government is pushing 

broker-dealers to spend much money just to remain compliant and that contributes to the added fees.  

Managing director of the CFA Institute and Chairman of the Securities and Exchange Commission's 

Investor Advisory Committee, Kurt Schacht, believes that the interest of retirees would be hampered if 

firms have to increase their fees to cover the cost of complying with regulatory authorities, such as the 

Department of Labor. 

Also, another argument is that any adult citizen has the right to decide about their retirement plans and 

live with the consequence of their decisions down the road. Conservatives believe that financial advisers 

should not be held responsible for any decision an adult citizen makes about their financial future. 

Conclusion 

 

Almost 60 percent of all workers in the US have no retirement savings at all. On top of that, the 

                                                           
8 https://thinkprogress.org/house-republicans-have-a-temper-tantrum-over-rule-that-bans-financial-advisers-
from-scamming-b770e8636c06 



“suitable” advice that often serves the purpose of financial advisers instead of retirement savers has 

been costing savers around $17 billion per year in terms of fees and commissions. 

The Department of Labor rule hopes to reverse the situation and add this figure to the retirement 

accounts of the savers instead of the bottom line of firms offering retirement advice to American savers. 

It is a neat idea to safeguard the retirement savers’ interests ahead of the retirement advice industry in 

the US. However, given the divided political landscape, even a gradual implementation of the fiduciary 

standard of care for all types of financial advisers may turn out to be a challenge for the Democrats.,  

Especially, when the opposing majority in the Senate has stated several valid points against 

implementing the Department of Labor rule. 

Regardless of party politics and ideologies, politicians need to agree about one thing; making financial 

advisers sit beside their clients instead of across the table, opposing their best interest, would not help 

America solve its retirement crisis. If people do not save enough, it only translates into more pressure 

on the social security system and eventually the taxpayers will have to cover the bill for retirees.  

 

 


